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Different Responses to New Realities

 

Beginning in the nineteenth century, cataclysmic changes affected Jewish
communal life. Secularization, the separation of Church and State, emancipation,
and the institution of civil marriage undermined the authority of Jewish communal
leadership and led to a shift from a generally traditional society to one where the
majority of Jews no longer observed all of halakhah and many chose social
assimilation and (increasingly) intermarriage. The latter phenomenon gave rise to
the following question: If a Jew has chosen to marry (or to live with) a non-Jewish
partner, and that partner applies to convert, what is the proper rabbinic
response? While there is a wide range of opinions among rabbis responding to
this question, they can be divided broadly into a more lenient position and a more
restrictive position. This chapter will explore the central arguments of each side.

The basic issues on which the two sides disagree are as follows:

 

1. If the non-Jewish partner of a Jew applies to convert, is her motivation for the
sake of marriage (rather than sincere religious motivation)? If so, are we
required to reject this application out of hand?

2. If we agree to accept such spouses for conversion, are we not thereby
implicitly condoning and even encouraging intermarriage?

3. If a Jew has chosen a non-Jewish spouse, this frequently reflects that he or
she herself holds a cavalier attitude toward observance of mitzvot. It stands
to reason that we can expect no more from the prospective convert. If so,
then:
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a. Should we agree to accept a convert who likely will not be religiously
observant?

b. If halakhah regards “acceptance of the commandments” as a crucial
part of the conversion ceremony, can such a candidate fulfill that
requirement? If not, then even if we want to accept such a person it is a
waste of time, for without acceptance of the commandments
conversion can never be valid.

 

Several German rabbis, including Yaakov Ettlinger, Samson Raphael Hirsch, and
Azriel Hildesheimer, opposed performing conversions in cases of intermarriage.
They maintained that in the era when Rambam permitted such a conversion (see
previous chapter), the Jewish community was generally observant. Back then,
conversion to Judaism necessarily meant entry into an observant Jewish
community. However, one no longer could presume that a convert would join an
observant community, since the majority of born Jews no longer fully observe
halakhah. These rabbis maintained that it is contrary to Torah to accept a convert
who will be non-observant. Therefore, Rambam’s ruling is not relevant as a
precedent in the modern era.

Similarly, some rabbis ruled that a mohel should not circumcise a boy born from a
Jewish father and a non-Jewish mother, since there was little likelihood that the
child would grow up in an observant Jewish home. Thus, even if the child were
later to complete the conversion process by immersion in a mikvah, he would at
most become a non-observant Jew, whom (as noted above) Torah does not want
as a convert. In addition to their halakhic analysis, this group of rabbis believed
that a strict policy against conversion and circumcision of sons born through
intermarriage would deter others from intermarrying.[1]

            Other rabbis disagreed with this analysis. They believed that a Bet Din is
obligated to do whatever it can to avoid an intermarriage and that this can be
achieved by converting the non-Jewish partner. Moreover, the Bet Din also has a
responsibility to ensure a Jewish future for the children of intermarried couples.
Rabbis Zvi Hirsch Kalischer and Marcus Horowitz insisted that a mohel should
circumcise a boy born from a Jewish father and non-Jewish mother, since he is still
of Jewish stock, zera Yisrael. The Bet Din has a responsibility to keep such
children closer to Judaism and the observant community, and perhaps one day
they would come to accept Judaism more fully. These rabbis maintained that a
Bet Din should view a father’s desire to circumcise his son as an act of sincere
commitment, since he did not have to request this circumcision at all.



            In this spirit, Rabbi David Zvi Hoffmann ruled that if a couple is civilly
married and the non-Jewish spouse comes to a Bet Din to convert, this should not
be considered a conversion “for the sake of marriage” since they already live as a
married couple and therefore have no ulterior motive for conversion. Aside from
the responsibility to do everything it can to prevent intermarriage, the Bet Din
also has a responsibility to the children of these couples, and can help in their
religious development by giving them two Jewish parents.

Rabbi Hoffmann understood that this situation was not ideal, but considered
performing the conversion as the lesser of two problems. Rabbi Hoffmann also
wanted prospective converts to avoid going to Reform rabbis, as the converts
(and many others) would mistakenly think that they are Jewish even while not
having undergone a halakhic conversion. Within his permissive ruling, Rabbi
Hoffmann maintained that the non-Jewish partner must commit to three pillars of
mitzvah observance: Shabbat, kashrut, and the laws of family purity.[2]

One of the central debates between the two positions revolved around the
requirement of conversion “for the sake of Heaven” (Gerim 1:3). The permissive
side maintained that any choice made by the prospective convert not for personal
gain should be considered “for the sake of Heaven.” A civilly married couple,
then, could be considered sincere since they did not need to come to a Bet Din in
order to be married. Rabbi Yehiel Yaakov Weinberg agreed with Rabbi David Zvi
Hoffmann, that if a couple already lives together, a Bet Din may view their
voluntarily coming to the Bet Din to mean that the conversion was not for ulterior
motives. Others, including Rabbi Shlomo Kluger and Rabbi Ovadiah Yosef,
maintained this view, as well.[3]

Additionally, many who permitted such conversions did so in order to avoid the
greater problem of intermarriage. A lenient interpretation of the rules of
conversion was the preferable choice. Finally, the permissive side insisted that a
Bet Din has a responsibility to work proactively to help people avoid living in
sinful relationships.

The restrictive side disagreed. True, such a conversion may not be for the sake of
marriage, but it also is not a sincere conversion for the sake of heaven. The
Jewish partner, for example, may want his or her non-Jewish spouse to convert for
social and communal acceptance. The restrictive side also maintained that it is
not the responsibility of a Bet Din to proactively bend the rules of conversion to
help sinners. Additionally, they argued, of what benefit would it be to convert a
non-Jewish spouse if the couple likely will remain non-observant? Similarly, of
what benefit would it be to the child of an intermarriage, who was unlikely to



grow up observant? Such individuals are better off as non-Jews, since they will not
be culpable for violating the Torah. Better remain a Gentile than become a non-
observant Jew![4]

Toward the end of the nineteenth century, some rabbis pushed the restrictive
position further and maintained that absent a fully sincere and heartfelt
commitment to observing all of the mitzvot at the time of conversion, conversions
are not valid even after the fact, even if performed by an Orthodox Bet Din.
Professors Avi Sagi and Zvi Zohar maintain that Rabbi Yitzhak Schmelkes was the
first to state and defend this position (in 1876).[5] Two leading exponents of this
position were Rabbis Mordechai Yaakov Breisch and Moshe Feinstein.[6]

One of the leading exponents of the permissive position in the twentieth century
was Rabbi Benzion Uziel, the Sephardic Chief Rabbi of Israel at the time of the
founding of the State. Rabbi Uziel maintained that many mixed couples exist,
whether just living together or married under civil law, and the Bet Din has a
responsibility to change this situation for the better if it is able to do so. He
therefore ruled that if a couple already is civilly married, or they are certainly
going to get civilly married, a Bet Din should perform the conversion to create a
marriage in which both partners are Jewish.

Rabbi Uziel understood the obligation of a Bet Din to inform a prospective convert
of some mitzvot prior to conversion (Yevamot 47a–b) to mean that the convert is
required to be informed that a central aspect of Judaism is commitment to Torah
and mitzvot, and that Jews are held responsible by God to observe them.
However, the halakhah does not demand that a convert commit to observing all
of the mitzvot, but rather only to understand that he or she is responsible to
observe the mitzvot.

            Rabbi Uziel also invoked Rambam’s responsum (#211, discussed in the
previous chapter), where he permitted the less-than-ideal conversion of a
Christian maid who had an affair with a Jewish man so that they could get
married. Similarly, argued Rabbi Uziel, many circumstances in the modern period
fit this less-than-ideal status, where a Bet Din must choose the lesser of the two
evils.

            Rabbi Uziel also insisted that the Bet Din has a responsibility to the
children of intermarried couples. If the father but not the mother is Jewish then
the child is of Jewish stock, zera Yisrael, and should be converted so as to become
halakhically Jewish. If the mother is Jewish, then the child is Jewish. If that child’s
non-Jewish father wants to convert, the Bet Din should accept him so that the
child grows up in a unified Jewish home with two Jewish parents.



Not only is the Bet Din permitted to do such a conversion, but it is obligated to do
so in order to progress from a situation of intermarriage to one in which the entire
family is Jewish. Rabbi Uziel stressed that the Bet Din first must attempt to break
up such an intermarriage, but if it could not dissuade the couple, the conversion
should take place.[7]

A prolific contemporary writer on conversion, Rabbi Chaim Amsellem, maintains that there are
particular halakhic grounds for leniency where a prospective convert is of Jewish stock, zera Yisrael.
He maintains that some actual religious commitment is required of a convert, but that is not tantamount
to an acceptance to observe the entire Torah. Rather, commitment to have some semblance of a
Shabbat and holidays, as well as a belief in one God and an abandonment of previous religious
affiliations, is sufficient.[8]

 

Current Realities

 

With the creation of the State of Israel, a new identity was possible as people
living in Israel could cast their lot with the fate of the Jewish people, without
adopting any meaningful religious lifestyle.[9] Ashkenazic Chief Rabbis Yitzhak
Herzog and Isser Zalman Unterman both maintained stringent policies for
conversions that occur outside of Israel. However, they believed that if an
intermarried couple wanted to convert to make aliyah under the Law of Return,
and it was safe to live in the country where they currently resided (so that they
did not have the ulterior motive of converting to attain physical safety by moving
to Israel), then their adoption of the Zionist dream is to be considered casting
their lot with the Jewish people.[10]

With hundreds of thousands of people from the former Soviet Union living in Israel
today who are not halakhically Jewish, several religious Zionist rabbis maintain
that a lenient policy is required. Rabbi Yoel Bin-Nun has argued that there should
be a mass conversion ceremony. Rabbi Yigal Ariel similarly maintains that their
living in Israel fulfills the halakhic requirement to accept Jewish peoplehood.[11]

Similarly, the rampant rate of intermarriage throughout the Diaspora has led
several rabbis to adopt the lenient ruling on conversion so that they can prevent
as many instances of intermarriage as possible. These rabbis also attempt to
convert the children of mixed marriages when possible.

In contrast, the restrictive position maintains that every convert must be judged
on a case-by-case basis as an individual, and each one must demonstrate a full
and sincere personal commitment to halakhah and Jewish belief. Without such



commitment at the time of the conversion, the conversion is invalid even post-
facto.

Rabbis who espouse the restrictive position maintain that a Bet Din should
welcome anyone who fully accepts the Torah’s religious standards, and everyone
else is better off remaining non-Jewish. People who sin through intermarriage and
assimilation are not the responsibility of a Bet Din, since they brought these
problems onto themselves by making sinful choices.

 

Summary of the Major Issues

 

            There is a wide range of definitions assigned to “acceptance of mitzvot,”
including the following: (1) The convert agrees to fulfill the ritual of conversion,
circumcision, and mikvah (Ramban, Tosafot).[12] (2) The convert must give verbal
assent to observe the mitzvot (Rabbis Hayyim Ozer Grodzinski, Abraham Isaac
Kook). (3) The convert needs to understand that a central aspect of Judaism is
commitment to Torah and mitzvot, and Jews are held responsible by God to
observe them (Rabbis Raphael Aharon ben Shimon, Benzion Uziel). (4) The
convert must commit to observe all mitzvot. If, at the time of the conversion, the
convert said untruthfully that he or she was committed, then the conversion is
invalid even post-facto (Rabbis Yitzhak Schmelkes, Mordechai Breisch, Moshe
Feinstein).[13]

            There also is debate over the meaning of conversion “for the sake of
heaven”: (1) As long as there is no tangible benefit for the convert, a conversion
can be considered to be for the sake of heaven. Therefore, an intermarried couple
that approaches a Bet Din so that the non-Jewish partner can convert is accepted,
since they already are living as a married couple. (2) Some concede that such
conversions are less than ideal, but it remains good policy for the Bet Din to
accept such converts to avoid the greater evils of intermarriage, mixed-religion
households, and to keep the children of intermarriages closer to the Torah. (3)
Conversion for the sake of Heaven requires a full and sincere commitment to God,
the Torah, and mitzvah observance.[14]

            There is a fundamental debate regarding the obligation of a Bet Din
toward sinners: If the more lenient positions are a compromise with pure
halakhah (which they may not be, as we have seen), is it the obligation of the Bet
Din to bend the rules to accept the lesser of two evils, or does the Bet Din have



no obligation to compromise?

            Intertwined with the purely halakhic debates is a disagreement over the
best public policy. Granting that there are strong halakhic opinions on both sides
of this debate, what policy best serves the Jewish people? Do hundreds of
thousands of people of Jewish stock from the former Soviet Union living in Israel
who fight in the Israeli armed forces and marry other born Jews; or the countless
couples who either are intermarried or will intermarry, and the children of
intermarriages, require the Bet Din to be proactive and as inclusive as possible?
Or is it preferable for a Bet Din to be as restrictive as possible toward those who
do not fully adopt the ideal beliefs and observant lifestyle of the Torah?

            To summarize, the permissive side has two dimensions: (1) The classical
halakhic sources support the permissive side. (2) The classical halakhic sources
may not fully support the permissive side at the level of ideal halakhah, but we
live in an age where halakhic compromise is preferable to the greater problems
that arise by not performing the conversions. The restrictive side, in contrast,
insists that the classical halakhic sources do not support the permissive side, and
that a Bet Din should not bend any rules to help sinners.

 

Tragic Recent Development: The Possibility of Annulling a Conversion

 

Toward the end of the twentieth century, a radical new development took place,
as several rabbis began to insist that a conversion can be revoked at any time if
the convert demonstrates a lack of halakhic observance.[15] This innovative ruling
led to a series of truly dreadful events. In 2006, then Sephardic Chief Rabbi of
Israel Shlomo Amar declared that he rejected most Orthodox conversions from
abroad. In 2008, Rabbi Avraham Sherman of Israel’s Rabbinical High Court cast
doubt on thousands of conversions performed by Rabbi Haim Drukman, who had
been the head of the State Conversion Authority in Israel. He also declared Rabbi
Drukman to be invalid to serve as a rabbinical judge since Rabbi Drukman
disagreed with what Rabbi Sherman maintained was the accepted position in
halakhah. In 2009, then Ashkenazic Chief Rabbi of Israel Yona Metzger supported
Rabbi Sherman, and insisted that Israel’s Chief Rabbinate has the power to annul
any conversion.[16]

The besmirching of the good names of righteous judges who performed the
conversions, and the horrific anguish brought upon halakhic converts and their



children who are fully and irrevocably Jewish, are absolutely unacceptable. The
Talmud debates whether one who oppresses the convert violates 3, 36, or 46
Torah laws (Bava Metzia 59b). Rabbi Yosef Zvi Rimon condemns Rabbi Sherman’s
sinful conduct of disqualifying Rabbi Drukman and his court:

 

Rabbi Haim Drukman is a God-fearing and righteous man. Disagreeing with
his judgment is one thing; disqualifying him from being a judge—or even a
good Jew, since conversion overseen by three observant Jews is valid—is
intolerable. Rabbi Aharon Lichtenstein…intimated that Rabbi Sherman’s
comments about Rabbi Drukman is a transgression of Torah prohibitions
relating to bein adam l’haveiro [interpersonal relationships], which
disqualifies him from testifying or serving as a dayan [rabbinical judge].[17]

 

Returning to the genuine principled debate, rabbis who insist on the restrictive
position recognize that many leading halakhists maintain positions against their
own.[18] Therefore, they should grant legitimacy post-facto to conversions
performed by Orthodox Batei Din who follow the permissive opinions. All converts
need to know that once they convert through an Orthodox Bet Din, they are
irreversibly Jewish and nobody ever can take that Jewishness away from them or
from their children.[19]

The religious establishment is obligated to address cases of intermarriage,
children of intermarriages, and people of Jewish ancestry. While halakhists must
determine the proper halakhic ruling and policy, it is clear that both sides have
great halakhic decisors and strong arguments to support them. The key to Jewish
unity, then, is for Batei Din to recognize the rulings of others who follow different
halakhic opinions, even when they vigorously disagree with their positions.

            There are fewer people more courageous and beloved than adult
converts, who enter under the wings of the Shekhinah, transforming their
identity, and identifying with the Jewish people.[20]

            One Midrash states this point beautifully:

 

God greatly loves the proselytes. To what may this be compared? To a king
who had a flock [of sheep and goats].... Once, a deer came in with the flock.
He associated with the goats and grazed with them…. The king was told: “A



certain deer has joined the flock, and is grazing with them every day.” The
king loved him. When he went out into the field, the king gave orders: “Let
him have good pasture as he likes; no man shall beat him; take care of
him!”… They said to him: “Master! You have so many rams, so many sheep,
so many kids—and you say nothing to us about them; but with regard to
this deer you instruct us every day!” The king said to them: “The sheep,
whether they want to or not, such is their way: to graze in the field all
day…. The deer sleep in the desert, and it is not their way to enter into
human settlements. Should we not be grateful to this one, who abandoned
all the great wide desert where all the animals live, and came to be in our
yard?” Similarly, should we not be grateful to the proselyte, who abandoned
his family and father’s home and left his people and all peoples of the
world, and came to be with us? (Numbers Rabbah 8:2)
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